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Discretionary Decisions and Policies 
'The concept ofjurisdiction also ap1.)l '.cs to discretionary decisions made by author
ized tribunals and government ofl1cials under pow~rs conferred by environmental 
statutes. A discretionary decision-making power oflers the decision-maker consid
erable latitude concerning the basis for a particular decision and the factors that can 
be taken into account in reaching the decision. Jn such cases, the clauses in the statute 
describing the official's decision ,making power do not place any specific limitations 

011 the scope of the decision or the relevant factors. Rather, they often state, for ex
ample, that the decision must be in the "public interest;' or may simply state that the 
decision-maker "may" decide the issue. \Vi th a discretionary decision-making power, 
no single decision is legally the right one. 

Discretionary decisions include key regulatory decisions under environmental 
statutes, such as whether contaminant discharges should be approved.or licensed, 
or whether forestry, mining, or other public natural resource rights .should be 
granted to private developers. Even if the statutory power includes matters that must 
be considered in making the decision, these matters may be very broad. As an ex
ample, consider how wide a discretion is left to a decision-maker empowered to have 
regard fc>r economic, social, and environmental effects. 

As we 'Nill see in Chapter 14, even these discretionary decisions lllay be chal
lenged through judicial reviev..r. Courts assess a decision-maker's juris~fction using 
a deferential approach. 1 hey consider the relevance and purpose oftfie;factors and 
(sometimes) the specific information that the decision-maker look~Cl11t, and the 
consistency of the decision-maker's reasoning. .;~ 0,( 

Policy decisions cannot usually be chal!enged on jurisdictiomllgr()~Pds because 
they do not involve the exercise of a specific statutory decision-maki~8"'.l'Pwer. 'Ibey 
are exercises in setting obJectives and planning, under generalpo~er~,'.kiv~n to minis· 
ters by statutes that establish and define the subjects of their gover~tl1~~!,~~partments. 
'They are decisions about what actions to take and how to take them.I~:~putting these 
policies into operation that requires either legislation or decisions ul1d~trxisting statu· 
tory powers. For example, a government policy decision to estaP}i~h:agreenhouse 
gas emission trading system, expressed in a rninisterial statementor:agovernment 
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ernments with numbing regularity: \Vhat is your authority for that? In 'other words 
where is )'Our jurisdiction? ' 

The Concept of liability 

[eiab,ility is a legal ter:m that is surprisingly difficult to define with precision, yet it is 
tum1amental to environmental law. Tl is essentially about obligation. Black's Law 
Dictionary defines liability as "every kind of legal obligation, responsibility, or 

duty. Legal obligations and responsibilities are enforced through the decisions and 
orders of courts and regulatory tribunals. 

Environmental liability arises from obligations imposed by either 

• the general law (codes or common law), or 
• specific environmental legislation. 

A common example is legislation that establishes liability for personal injury or prop"'/ 
erty damage resulting from breach of a requirement of an environmental statut~.24 
Of particular importance is statutory liability for damage caused by contaminant 
spills and liability for damage, remediation, and sometimes restoration of contani. ... 
inated sites.2s 

Liability can be civil, criminal, or administrativ~. Civil liability produces obliga
tions to take or cease certain actions and to paycompe11sationtOpersons who have 

suffered harm. Criminal liability is penal, inxolying.P~.b.li~ ..• ~f~Sti9n for breach of 
eiivironmenta1 legislation. Administrative,H~biJl~is .• ~1?:\9m~~through regulatory 
bodies and officials; it can impose specificab~te[n~i;i~·r~9u~r~~nents,including com-
pensation obligations in some cases. . .. 

Major issues concerning environmentaIJiabilityindude: 

• the kinds of environmental dalll~gethitresult in liability, 
the classes of persons who can be held responsible, 

liability legal obligations and responsibllltles 




